
 

 
 
 
 

China: New GAAR procedures released  
 

 

Administrative Measures on the General Anti-Avoidance 
Rule provide more detailed guidance on its application  

In December 2014, the State Administration of Taxation (‘SAT’) released the Administrative Measures 
on the General Anti-Avoidance Rule (‘GAAR’) (hereinafter ‘the Measures’) in the form of SAT Order No. 
32, which will take effect from 1 February 2015. The Measures provide comprehensive guidance for the 
Chinese tax authorities on the implementation of the GAAR, including the elaboration of certain 
principles, adjustment methods, procedures throughout the GAAR process and relevant documentation 
requirements.  
 
The Measures are intended to provide sufficient guidance to ensure a transparent, fair and consistent 
procedural framework for the GAAR’s implementation. They also reflect the SAT’s position and 
approach that GAAR is not to be taken as a general means for tax authorities to increase China’s tax 
collection revenues, but to serve as the last resort to counter aggressive cross-border tax avoidance 
schemes. Given this intention, it remains to be seen how keen China’s local tax authorities are to invoke 
extensively the GAAR in order to challenge cross-border tax avoidance schemes. 
 
Please find below further details on the content of the Measures.  
 

Scope of the Measures 

The Measures explicitly exclude two scenarios, namely (1) arrangements not involving cross-border 
transactions or arrangements involving payments between Chinese tax-resident enterprises and (2) the 
failure to make tax payments, fraudulent tax refunds, forged tax invoices and other tax-related 
violations. Hence, while the GAAR provision under the Corporate Income Tax (‘CIT’) Law does not 
distinguish between domestic or cross-border arrangements, it appears that the Measures only apply to 
cross-border arrangements. 
 
The Measures will take effect from 1 February 2015, but will not apply to cases which have already been 
assessed and closed before this date. It is estimated however that the Measures may generally be applied 
to tax benefits realised on or after 1 January 2008, as the GAAR concept was introduced in China’s new 
CIT Law effective from that date. 
 

Key principles elaborated in the Measures 

The first chapter of the Measures elaborates some important principles for the GAAR assessment, 
including: 

 GAAR adjustments are applicable to ‘tax avoidance schemes’ intended to obtain a tax benefit and 
which do not have a reasonable commercial purpose. 

 A ‘tax avoidance scheme’ is defined as an arrangement (1) whose sole or main purpose is to obtain a tax 
benefit, whereby (2) the tax benefit is obtained by using an arrangement whose form is permitted in 
accordance with the tax rules but is not consistent with its economic substance.  

 A ‘tax benefit’ refers to any reduction, exemption or deferral of the CIT payable, i.e. the interpretation 
of the term is consistent with the current CIT regulations. 

 Tax authorities should assess GAAR cases based on both a ‘purpose test’ and a ‘substance test’.  

 The GAAR should be the last resort, i.e. the GAAR shall not be invoked until the specific anti-avoidance 
rules (‘SAAR’) (e.g. transfer pricing and thin-cap) and tax treaty provisions (e.g. beneficial ownership) 
are exhausted. 

 
 



 

 

Consequences of the GAAR 

Once the GAAR is invoked, tax authorities are empowered to make special tax adjustments by 
referencing similar arrangements with reasonable commercial purpose and economic substance as the 
benchmark. The adjustment methods include re-characterising the entire arrangement or part of it; 
disregarding the relevant party of a transaction; re-characterising or re-allocating the 
income/deduction/incentive, etc. arising from the transaction; or any other adjustment that the tax 
authorities deem appropriate.  
 

GAAR procedures 

The Measures provide a set of comprehensive procedures for the GAAR’s implementation and establish 
clear roles and responsibilities for the different levels of tax authorities. For instance, the tax authorities 
in charge may initiate a GAAR investigation of an arrangement only with the approval of the SAT. The 
SAT also has the final say on whether the GAAR should be invoked. Such a mechanism of checks and 
balances aims to ensure that the GAAR is applied transparently, objectively and consistently to all 
taxpayers. 
 
Under the Measures, it should take no longer than nine months for the tax authority in charge to 
complete the entire GAAR process. This prescribed timeline should be welcomed as it should prevent 
local tax authorities from dragging out the procedures.  
 

Burden of proof 

The burden of proof under a GAAR investigation rests with the party being investigated, which shall 
provide extensive documentation and evidence within 60 days upon request (an extension of 30 days is 
possible) to prove that the arrangement in question is not a tax avoidance scheme. Other parties, 
including related parties and the ‘planners’ (not defined) of the tax avoidance scheme are also obligated 
to provide information upon request. Given the very tight timeline for submitting the documentation 
and evidence, relevant parties should retain sufficient documentation and evidence for the arrangement 
to withstand a GAAR challenge. 
 

Conclusion and recommendation for action 

The Measures reiterate the SAT’s position that the GAAR should not be taken as a general means to 
increase China’s tax collection revenues, but should serve as the last resort in cases where the SAARs are 
insufficient to counter aggressive tax-avoidance schemes. It remains to be seen whether the more 
stringent checks and balances in the GAAR process will deter local Chinese tax authorities from invoking 
the GAAR to challenge arrangements such as, for example, offshore indirect equity transfers. Given the 
growing international concerns recently about base erosion and profit shifting, the Chinese tax 
authorities may use the GAAR more extensively to attack other cross-border tax-avoidance schemes to 
protect the country’s tax base.  
 
In any case, potential exposure to the GAAR is imminent for multinational companies (‘MNCs’) that 
operate and/or invest in China or abroad from China. For this reason, we recommend that MNCs 
strengthen their focus on the GAAR when planning or reviewing their operations and investment 
structures.  
 
 
For further information, please contact Stefan Schmid (PwC Zurich) or your usual PwC advisor. 
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